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Memorandum 68-56
Subject: Study 50 - Leages

A Aﬁ:aahed hereto (green pagen)is a draft statute on leases that
reflects the substance -of the decisions and suggestions made at the
last meeting. We suggest that you study the draft statute with care
prior to the meeting. We plan to go through the statute, section by
section, at the meeting.

Exhibit-Y {pink) 1is a bill on attorney's fees in ccntract actions
generally. The bill has passed the Legislature and has been sent to
the Govermor.

L}

Respectfully eubmitted,

John H.
Bxecutive Seeretary
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AMENDED IN SENATE MAY .10, 1968
AMENDED IN ASSEMBLY MARCH 27, 1968

CALIFORNIA LEGISLATURE—1968 REGULAR SESSION

ASSEMBLY BILL g No. 563

! Intreduced by Asgemblyman Brm

_ February 14, 1968

BEFEREED TG COMMITIRE ON JUDICIARY

An avt {0 add Section 1717 Lo the de Code, relating ~
to attorney’s fees.

The pegpie of the Stote of Califorwia do enact s follows:
Szottow 1. Section 1717 is added: to the Civil Code, to

H I

1717. In any action on a contract, where such somtract
specifieally provides that attorney’s fees and costs, which are
ineurred to enforce the provisions of isuch contract, ahall be
awarded to one of the partics, the prevailing perty, whether
he is the party specified in the contrset or not, shall be en- -
titled to recsonabls attorney’s fees in addition to costs and
necessary disburssments, . :

Attorney's fees provided for by this ssetion shall not be sub-
Ject to waiver by the parties to any contrect which is entered

LEGISLATIVE COUNSEL'S DIGEST
AB 563, as amended, Brown (Jud.). Attorney’s fees.
ds See, 1717, Civ.C, ; :
lares that in actions on a contrset where the coniract specifically
provides that attorney’s fees and costs, which are incurred to enforee
the provisions of snch eontract, shall be awardeg to one of the parties,
the prevailing party, whether he is the party s]peuiﬁedrin the contract
or not, shall be entitled to reasonabls attorney’s fees and bars waiver
of such fees by parties to any contract entered juto after effective date
of this act. . :
Deflnes term *‘preveiling party.”

Vote—Majority; Appropriation—No; Fiscal ‘Committee—No.
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ABBES —

into-gfter the effective date of this section. Any provision in
sny. yach. contraet which provides for & waiver-of attorney's
fees is. void,

-As ueed.in this section “prevailing. narty '’ means the. pariy
“in whose favor final judgment is rendered.

En e b0 b




SECTIONS ADDED TO CIVIL €ODE

§ 1951. "Rent" defined

1951l. As used in Sections 1951.2 to 1952, inclusive, "rent"

includes charges equivalent to rent.

§ 1951.2. Terminatien of real property lease; damages recoversble

1951.2. {a) Except as otherwlse provided in Sectioms 1951.b
and 1951.6, if a lessee of real property breaches the lease and
abandons the property before the end of the term or if his right
to possesslon is terminated by the lessor becsuse of & breach of
the lease, the lease terminates and the lessor may recover from
the leasee:

(1) The present worth of the amount of the unpaid rent which
had been earned but had not been paid et the time ‘the lease termi-
nated;

(2) fThe amount by which the present warth of the unpsid rent
which had not been earned at the time the lease terminated exceeds
the portion of such amount that the lessee proves could have been
or could be reascnably avoided; and

(3) Any other damages necessary to compensate the leasor for
all the detriment proximately caused by the lessee's breach or
which in the ordinmary course of things would be likely to result
therefrom.

(b) Reasonzble efforts by the lessor to mitigate the damages

caused by the lessee's breach of the lease do not waive the leseor's



right. to recover damages under this section. Unless the parties
otherwise agree, if the lessor relets the property after the lease
terminates under this section, he is pot accountable to the lessee
for any rent received from the reletting; but such rent, less the
reasonable expenses of reletting, shall be offset against any
amount sought to he recovered under this section,

(c) Nothing in this section affects the right of the lessor
under & lease of real property tc indemnification, or to specific
or preventive relief, in any case where such remedy or relief is
appropriate, whether or not the lease ie terminated under this

gection.

§ 1951.4, Continuance of lease in effect after breach and abandonment

1951.4. {a) Unless the lessor has retaken pogsession of the
premises, a lease of real property eontinues in effect after the
lessee has breached the lease and abandoned the property and the
lessor may enforce all his rights and remedies under the lease,
including the right to recover the rent as it becomes due under the
lease, 1f the lease provides that it shall continue in effect not-
withstanding breach and abandorment by the lessee and includes one
or more of the followlng provisions:

(1) The lease permits the lessee to sublet the property to
8y PErecn reasonably acceptable as a tenant to the lessor and
does not set any unreasonable standards for the determination of
whether a person 1s reasonably acceptable as a tenant or for such

subletting,
(2) The lease permits the lessee to assign his interest in the

lease to any person reascnably acceptable as a tenant by the lessor

and does not set any unreascnable standards for the determination
2.



of whether a person is reasonably acceptable as & tenant or for
such assignment.

(3) The lease permits the lessee to sublet the property or
to assign his interest in the lease if the consent of the lessor
1s obtained and provides that such consent shall not unreasonably
by withheld.

(b) For the purposes of this section:

(1) Efforts by the lessor to maintain and preserve the pro-
perty after the lessee has vacated the property do not constitute
a retaking of possession by the lessor.

(2) The appointment of a receiver upon initiative of the
lessor to protect the lessor's interest under the lease does not
constitute a retaking of possession by the lessor.

(¢) Nothing in this section affects the right of the lessor
to elect to fterminate the lease and recover damages under Section

1951.2.

§ 1951.6. Attorney's fees

1951.6. If the lease so provides, & lessor or lesses of real
property may recover, in addition to any other relief or amount to
which he may be entitled, reasonable attorney's fees incurred in
any action in enforcing or defending his rights under the lesse if
he is the party in whose favor fim1l judgment is rendered in the
action. Section. 1717 of the Civil Code applies to leases of real

property.



§ 1951.8. Advance payments and deposits

1951.8. (a} As used in this section, "advance payment or
deposit" means moneys paid upon the execution of a lease of real
property, whether designated (1) as advance payment of rent, (2)
as a bonus or consideration for the execution of the lease, (3)
as liquidated damages, or (%) as a deposit to secure faithful
performance of the terms of the lease.

(b) Any advance payment or deposit shall be applied toward
any damages which are recovered by the lessor. If the lessee
establishes that the amount of the advance payment or deposit
exceeds the amount of dsmages that the lessor 1s entitled to re-

cover, the excess may be recovered by the lessee.

§ 1952. Iessor relieved of cbligations after retaking possession

1952. (a) Unless the parties other:ise agree, when the
lessor of real property retakes possession of the property after
the lessee has relinquished possession of the property to the lessc.
or after the lessee has breached the lease, the cbligation of the
lessor thereafter to perform his obligations under the lease is
excused.

(b) Nothing in this section relieves the lessor of his
obligation to mitigate the damages caused by the lessee's breach
of the lesase.

(c) Nothing in this section affects the right of the lessor
to seek relief for the default of the lessee or to enforce any

other provisions of the lease.

b



§ 1952.2. Effect on unlawful detainer, forcible entry, and forcible
detainer actions

1952.2. (a) Except as provided in subdivision {c), nothing
in Sections 1951 to 1952, inclusive, affects the provisions of
Chapter 4 (commencing with Section 1159) of Title 3 of Part 3 of
the Code of Civil Procedure, relating to actions for unlawful
detainer, forcible entry, and forcible detainer.

(b) The bringing of an action under the provisions of
Chapter 4 (commencing with Section 1159) of Title 3 of Part 3 of
the Code of Civil Procedure does not affect the lessor's right to
bring a separate action to recover damages under Section 1951.2,
but no damages shall be recovered in the subsequent action for
any detriment for which a claim for damages was made and deter-
mined on the merits in the previcus action.

(c) Notwithstanding the fact that the Judgment referred to
in Section 1174 of the Code of Civil Procedure does not declare
the forfeiture of the lease, the lessor's right to demages after
the lessor evicts the lessee is limited to the damages that the
lessor 18 entitled to recover under Section 1951.2. Nothing in
this subdivision affects the right of the lessor to obtain specific

or preventive relief in any case where that relief is appropriate.



§ 1952.4. leases executed before Jamuary 1, 1971

1952.4, Sections 1351 to 1952.2, inclusive, do not apply
to:

(a) Any lease executed before Jamuary 1, 1971.

{b) Any lease executed on or after Jamary 1, 1971, if the
terms of the lemse were fixed by & lease or other contract executed

before Januwary 1, 1971.

§ 1953. Natural resources agreement

1953. An agreement for the exploration for or the removal
of natural resources is not a lease of real property wilthin the

meaning of Sections 1951 to 1952.2, inclusive.

§ 1953.2. lease purchase agreements of public entities

1953.2. Where an agreement for a lease of real property from
or to amy public entity or any nonprofit corporation whose title
or interest in the property is subject to reversion to a public
entity would be made invalid if any provision of Sections 1951 to
1952.2, inclusive, were applicable, such provision shall not be

@ applicable to such a lease. As used in this section, "publie
entity" includes the state, a county, city and county, city,
district, public authority, public agency, or any other political

subdivision or public corporation.

.



CONFORMING AMENIMENT OF CIVIL CODE SECTION 3308

3308. (a) As used in this section, "rent” includes charges

equivalent to rent.

Lgl The-parsies-to-any-leace-of-reai-o¥-perconal-propersy

ERy-agree-therein-thas-if-sueh Unless the lease otherwise pro-

vides, if a lease skall-bke of perscnal property is terminated by

the lessor by reason of any breach thereof by the lessee, the
lessor shall thereupon be entitled to recover from the lessee H
%he-ver%h—a%—the-time»ef-sueh—tefmiaatieag-ef-the-exeess,-if—anyy
of-the-ameunt-ef-rent-and- chavges-equivalent- to-reni-reserved-in
the-lease-for-the-talance-ef-the-stated-tern-or-any-chorier-peried
ef-time-ever-the-then-reaconable-rental-value-of-the-premises-for
the-sape-peried.

Ll) The present worth of the amount of the unpaid rent

which had been earned but had not been paid at the time the lease

terminated;

(2) The smount by which the present worth of the unpaid

rent which had not been earned at the ,time the lease terminated

exceeds the portion of such amount that the lessee proves could

have been or could be reasonably avolded; and

{3) Any other damages necessary to compensate the lessor for

all the detriment proximately caused by the lessee's breach or

which in the ordinary course of things would be likely to result

therefrom.



{b) The-rights-of-the-lesser-under-such-agreement- shail-be

eumuistive-+o-8i2 Nothing in this section precludes the lessor

from resorting to any other rights or remedies now or hereafter

given to the-iecaser him by law or by the terms of the lease -
s -Provided,-heowever;-ihat-the-dlection-of-the-lesser-to-exereige
the-remeéy-hereiaabeve-@ermitted-ahall-be—biﬂéiag-upen-himraad
exelude-reeourse-thereafier- t6-any-other- remedy- for-rental-or
ebarges-equivaient-io-rental-or-danages- for-breach-of-ikhe- coverans
to-pay- sueh~rent-or-eharges-secruing-cubBequent-to-the-sime-of-
sueh- terminations--The-pariies-4e-puek-leage-pay- further-agree
therein-that-urless-the-remedy-provided-by-shis-scetion-is-exer-
eised-by-the-lessor-within-a-cpeeified-time-the-right-theress

shail-ke-barreds



SECTIONS TO BE ADDED TO CODE OF CIVIL PROCEDURE

§ 337.5. 'Iamages reéoverable upon abandonment or termination of written

lease of real property

337.5. Where a lease of real property is in writing, no action
shall be brought under Section 1951.2 of the Civil Code more than
four years after the breach of the lease and abandonment of the
property, or after the termination of the right of the lessee to

possession of the property, whichever is the earlier time.

§ 339.5. Damages recoverable upon abandonment or termination of aral

lease of real property

33%9.5. Where a lease of real property is not in writing, no
action shall be brought under Section 1551.2 of the Civil Code
more than two years after the breach of the lease and abandonment
of the property, or after the termination of the right of the

lessee to possession of the property, whichever is the earlier time.



